refusal to board the elevator, Hogan was not aware of any steps taken by
management to locate the reason for the elevator drop, or of any repairs
or maintenance done on the elevator after the incident*  Hogan knew only
that the empty cage had been run up and down a few times.  Further,
Hogan was not aware that the union president had ridden in the cage or
that the Houghton mechanic had been summoned *  Similarly, at the time of
his refusal, Ventura was unaware of any testing of the elevator. He
knew only that management was unaware of the source of the elevator!s
problems and had summoned the Houghton mechanic.  Moreover, there is no
question but that Hager's offer to manually cage down the complainants
and Hager?s call to state and federal inspectors came after Hogan and
Ventura refused to ride the elevator*  Hagerfs testimony alone makes
this clear. 47

In evaluating the reasonableness of the complainants* belief that
the elevator was hazardous, the judge concluded that the malfunctions of
the elevator prior to the "drop incident" could not serve as a basis for
a reasonable belief that the elevator was hazardous.  The judge noted
that repairs had been made.  5 FMSHRC at 2211. While it Is true that
the complainants were aware that the problem of December 27 had been
corrected, they did not know whether any subsequent repairs had been
made. More importantly, given the fact that the complainants heard from
the other miners that the elevator continued to malfunction, it was
reasonable, regardless of the repairs to the elevator, for the complainants
to assume that the elevator was experiencing continuing and repeated
safety problems, the underlying causes of which were unknown.

On December 28, Hogan actually saw the miners as they got off the
elevator or immediately after they got off the elevator.  His first hand
impression was that they were agitated and that a few of them were so
upset that they were "really scared" and "actually white." Trw 34.
Both Hogan and Ventura heard a number of miners report that something
serious had just happened on the elevator.  These observations corrobo-
rated and heightened their already existing concerns regarding the
safety of the elevator.  Given the complainants1 knowledge of the elevator's
prior malfunctions and the complainants* observation of and discussions
with miners immediately after the "drop incident," we conclude that the
great weight of the evidence establishes that the complainants did possess a
reasonable belief that riding the elevator would be hazardous.  The
complainants were not required to be presented with "first-hand information
Indicating that the elevator ... would more than likely fall to the
bottom of the shaft if they were to ride on it." 5 FMSHRC at 2212.

We recognize that management attempted to address complainants'
fears. Hager talked to the complainants in his office.  Hager initially

47  The judge was impressed that the Inspectors did not issue any
citations and that no cause for the elevator stopping was discovered.
5 FMSHRC at 2209-  The fact that a subsequent investigation fails to
confirm an actual violative condition does not vitiate the reasonable-
ness of a miner's work refusal. Robinette, 3 FMSHRC at 411-12,

1073ard at the time of his refusal. Robinette,
